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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

 

       ) 

In re J.P. Morgan Stable Value Fund ERISA  ) Master File No. 12-cv-2548-VSB 

Litigation      ) 

 

DECLARATION OF CO-LEAD CLASS COUNSEL, MICHAEL M. MULDER AND 

TODD SCHNEIDER, IN SUPPORT OF PLAINTIFFS’ MOTION FOR PRELIMINARY 

APPROVAL OF CLASS SETTLEMENT, APPROVAL OF NOTICES OF 

SETTLEMENT, APPROVAL OF THE PLAN OF ALLOCATION,  

AND SETTING OF FAIRNESS HEARING 

 

Co-lead class counsel Michael M. Mulder and Todd Schneider declare under penalties of 

perjury pursuant to 28 U.S.C. § 1746 as follows: 

1. We are members of the firms Law Offices of Michael M. Mulder and Schneider 

Wallace Cottrell Konecky Wotkyns LLP, respectively, who were appointed by the Court as co-

lead counsel for Plaintiffs and the Class in this matter (“Co-Lead Class Counsel”). Doc. 374. We 

submit this declaration in support of Plaintiffs’ Motion for Preliminary Approval of Class 

Settlement, Approval of Notices of Settlement, Approval of the Plan of Allocation, and Setting 

of Final Approval Hearing. 

2. There has been no collusion or complicity of any kind in connection with the 

negotiations for, or agreement to, settle this class action.  The settlement negotiations in this 

Action were hard-fought, lengthy and arm’s length. Informal negotiations started as early as 

January 2014 when the Parties met in person to discuss a possible settlement, which was not 

successful. From time to time thereafter, the Parties participated in additional settlement 

discussions that did not bear fruit. Then, on June 9, 2017, the Parties participated in a formal 

mediation session in Atlanta, Georgia, before mediator Hunter Hughes. See Exhibit 1 Attached. 

Mr. Hughes is an experienced, neutral third-party mediator, who has also served as an arbitrator 

and special master.  He has helped settle scores of cases including seven prior ERISA class 
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actions, some with claims of breach of fiduciary duty.  The settlements in these seven ERISA 

cases ranged from $8 million to $62 million.
1
  Although the mediation session was unsuccessful, 

the Parties and Mr. Hughes remained in contact and participated in numerous telephonic sessions 

thereafter.  

3. The Parties continued to litigate this Action vigorously and to prepare the case for 

trial. On August 31, 2017, following multiple communications with Mr. Hughes, the Settling 

Parties reached an agreement in principle to settle all claims in the Action. On September 6, 

2017, the Court, in light of the anticipated motion for preliminary approval of the settlement, 

denied as moot the pending motions for summary judgment without prejudice to refile. Doc. 391.  

On November 2, 2017, the Parties fully executed the Settlement Agreement, attached as Exhibit 

A to the Memorandum in Support of Plaintiffs’ Motion for Preliminary Approval.  

4. The arm’s length nature and extensive course of the negotiations and the 

participation of an experienced mediator throughout the process, along with the substance of the 

Settlement Agreement, a $75,000,000.00 recovery for the class, strongly support the conclusion 

that the proposed Settlement is fair, reasonable and adequate.  

5. The proposed Settlement is the culmination of more than five years of vigorous 

litigation, which included Co-Lead Class Counsel’s extensive investigation into the Class’ 

                                                 
1
 The names and settlement amounts for each of these seven cases are as follows: Otte v. Life 

Insurance Company of North America, No. 1:09-cv-11537, Doc. 95 (D. Mass. Nov. 20, 2012) 

(settling for $8,134,207.35); Will v. General Dynamics Corp., No. 3:06-cv-00698, Doc. 239 

(S.D. Ill. August 4, 2010) (settling for $15,150,000); Kanawi v. Bechtel Trust and Thrift Plan 

Committee, No. 3:06-cv-05566, Doc. 794-1 (N.D. Cal. Oct. 12 2010) (settling at $18,500,000); 

Krueger v. Ameriprise Financial, No. 0:11-cv-02781, Doc. 597-1 (D. Minn. Mar. 26, 2015) 

(settling for $27,000,000); Kruger v. Novant Health, Inc., No. 1:14-cv-00208, Doc. 44 

(M.D.N.C. Nov. 9, 2015) (settling for $32,000,000); Nolte v. CIGNA Corporation, No. 2:07-cv-

02046 (C.D. Ill. June 21, 2013) (settling for $35,000,000); Spano v. The Boeing Company, No. 

3:06-cv-00743, Doc. 554-1 (S.D. Ill. Nov. 5, 2015) (settling for $57,000,000); and Abbott v. 

Lockheed Martin Corp., No. 3:06-cv-00701, Doc. 492 (S.D. Ill. Feb. 20, 2015) (settling for 

$62,000,000). 
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claims; the filing of complaints in two separate actions, followed by three amended complaints 

including a consolidated complaint; thoroughly briefing class certification, which was 

successfully granted; successfully opposing Defendants’ Rule 23(f) motion for leave to appeal 

the Class Certification Order to the Second Circuit; filing a motion for partial summary judgment 

and defending against Defendants’ motion for summary judgment; defending the depositions of 

the Plaintiffs and taking the depositions of current and former JPM  employees, and third parties, 

and taking and defending seven expert depositions; and reviewing over approximately 108,500 

documents, including both custodial and non-custodial material from Defendants and third-party 

witnesses and experts. See Doc. 309 and 322. 

6. The Settling Plaintiffs have entered into this Settlement with a full and 

comprehensive understanding of the strengths and weaknesses of their claims, based on 

extensive legal research and discovery conducted by Co-Lead Class Counsel, as well as their 

unique experiences with these types of complex ERISA class actions. That experience in 

comparable ERISA Actions was among the factors leading the Court to appoint their firms as 

interim lead counsel and then Co-Lead Class Counsel. On December 8, 2014, in conjunction 

with its Order of Consolidation, this Court appointed the Law Offices of Michael M. Mulder and 

Schneider Wallace Cottrell Konecky Wotkyns LLP as interim lead counsel in this matter. Doc. 

178. Then on March 31, 2017, it appointed these same two firms as Co-Lead Class Counsel 

under Rule 23(g).  Doc. 374. In making that appointment of Co-Lead Class Counsel, the Court 

found that “Plaintiffs’ attorneys have submitted ample documentation of their capacity to ‘fairly 

and adequately represent the interests of the class.’ Fed R. Civ. P. 23(g)(1)(B). Further, they have 

demonstrated that they have competently litigated numerous class-action lawsuits, including 
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comparable ERISA actions, and bring sufficient resources to this matter. (See Decl. Michael M. 

Mulder, Esq. (Doc. 202)).” Doc. 374.   

7. Based on their combined experience in matters like this one, Co-Lead Class 

Counsel have assessed the merits of the proposed Settlement and considered the risks and 

uncertainties of ultimately prevailing at trial in light of various factors. Some of these risks were 

made clearer as trial was being prepared for. 

8. Plaintiffs would face an uncertain outcome regardless of whether Defendants’ 

motion for summary judgment were denied and the Action were to continue to trial against 

Defendants. Accordingly, based on extensive legal research and discovery, through analysis of 

the risks inherent in continuing to trial, the risks of establishing liability and damages, and the 

risk of likely appeals, regardless of which side prevailed at trial, all of which might lead to a 

vastly smaller recovery or no recovery at all, Co-Lead Class Counsel unequivocally support the 

Settlement and the definite and timely benefit it provides to the Class. 

9. Plaintiffs’ claims raise numerous complex legal and factual issues under ERISA 

which would require comprehensive evidentiary support and testimony at trial. The complexity 

and expense of the case has also been borne out by the time and effort that the Parties and their 

counsel have put into litigating this matter over the past five-and-a-half years. The Parties to this 

Action exchanged numerous discovery requests; produced and reviewed more than 800,000 

pages of documents; took the depositions of 40 fact witnesses; engaged in extensive expert 

discovery from five experts; and conducted seven expert depositions.   

10. There would be considerable additional work left to complete before this Action 

could be ready for trial.  While trial preparation was underway, there was months of work ahead 

to draft the pretrial order, identify trial exhibits, designate deposition testimony of witnesses, 
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prepare for direct and cross-examination of witnesses, and draft findings of fact and conclusions 

of law. Instead of the additional time it would take to resolve this Action and the considerable 

risk that the result could be adverse, under the Settlement, $75,000,000 will be deposited in an 

interest-bearing account, which will benefit the Class if the Settlement is finally approved.  In 

sum, a settlement at this stage avoids further motion practice raising various issues around 

causation and proof of damages. 

11. Moreover, even if the Class could recover a judgment at trial, the additional delay 

through trial, post-trial motions and the appellate process could deny the Class any actual 

recovery for years, further reducing its value. For example, whichever party failed to prevail at 

trial would likely appeal the verdict. On average in the Second Circuit, an appeal takes 10 to 12 

months from the notice of appeal to final disposition.  See U.S. Court of Appeals – Judicial 

Caseload Profile, p. 8, available at 

http://www.uscourts.gov/sites/default/files/data_tables/fcms_na_appprofile0331.2017.pdf.  A 

delay of this magnitude would impose a particular hardship to the Class here, where many of the 

Class Members have likely retired or are approaching retirement age, given that the retirement 

investments at issue here are tied to a class period that began almost nine years ago, in January 

2009. According to the Stable Value Industry Association, “it tends to be the older participants—

those between the ages of 50 and 65—who are making the most use of the asset class,” i.e. stable 

value funds.  Randy Myers, Stable Value Trends and Opportunities, STABLE TIMES, First Half 

2016, at 4. Accordingly, there are no doubt many class members in their late sixties and 

seventies who have retired or soon will be retiring. 

12. The $75 million cash Settlement, representing a meaningful percentage of the 

estimated damages as discussed above, is also well in excess of the percentage threshold 
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typically approved in class action settlements involving complex litigation specifically by courts 

in the Second Circuit. The results of a survey of approved class action settlements in securities 

class action cases in the Second Circuit for the past ten years demonstrates that this Settlement 

falling within a 13.5 to 18.29 percent range of Defendants’ maximum liability is well within a 

reasonable range. Securities class actions, like ERISA class actions, by definition constitute 

complex litigation often with contentious damage issues.  See In re Global Crossing Securities 

and ERISA Litigation, 225 F.R.D. 436, 460 (S.D.N.Y. 2004), noting that complexities in 

establishing ERISA damages were like those in the securities claims before the court.  For the 

204 class settlements approved by courts in the Second Circuit the survey reported a 2.1% 

median settlement as a percentage of estimated damages. See Securities Class Action Settlements 

2016 Review and Analysis, Cornerstone Research, http://securities.stanford.edu/research-

reports/1996-2016/Settlements, p. 23.  

13. The survey also reviewed approved settlements by select industry sectors from 

1996 to 2016. Id. p. 22. During that period the survey reported 195 settlements in the financial 

industry sector. Id.  The reported median settlement as a percentage of estimated damages was 

2.5%, id., well below the Settlement percentage here ranging from 13.5 to 18.29 percent of 

estimated damages against a financial industry sector Defendant.  This is further evidence that 

the Settlement is within the range of reasonableness. 

14. This is a large class, but the precise number of Class Members is unknown at this 

time as Class Counsel continues to seek information on the identity and number of 401(k) plan 

participants invested in JPMorgan Stable Value Funds during the Class Period 2009 through 

2010. The Class will be a subset of those 401(k) participants because, consistent with the Court’s 

class certification order, if a participant or the participant’s Plan did not experience any 
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underperformance damages as calculated by the Settlement Administrator, then the participant is 

not a Class Member.  Doc. 377, Sec. II.E, pp. 7-9.  Doc. 285.   The data for making that 

determination is being collected now, but the Settlement Administrator’s work in calculating 

which participants suffered underperformance damages will not be performed until after final 

approval of the Settlement by the Court.    

15. The pro rata amount each Class Member will receive from the Settlement will 

turn not only on the number of participants that have underperformance damages, but also on the 

number of Former Participants who return a completed Claim Form and the number of 

participants who opt-out of the Settlement.  By the time of the Fairness Hearing, Co-Lead Class 

Counsel will be able to share the number of timely Former Participant Claim Forms that have 

been received by the Settlement Administrator and will know the number of participants who 

have opted-out of the Settlement.  

16. In light of the above facts, it is Co-Lead Class Counsel’s opinion that the 

proposed settlement is not only “within the range of reasonableness,” but is also fair, reasonable, 

adequate and in the best interests of Plaintiff and the Class. 

17. The Parties have consented to the proposed schedule leading to a Fairness 

Hearing detailed in the Memorandum in Support of Plaintiffs’ Motion for Preliminary Approval. 

      Respectfully Submitted, 
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